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Introduction.
A county's decision, interpreting and applying its own zonmg ordinance, is

presumed valid. A court on review defers to the county's decision, with a strong
presumption of validity. Bonner County granted a conditional use permit ("CUP") to
Linscott and Interstate Concrete & Asphalt Company ("Interstate"), to allow relocation of
Interstate' s asphalt batch plant from downtown Sandpoint to Linscott' s active gravel pit.
Upon review the Court should find that Bonner County Board of County
Commissioners ("BOCC") found substantial evidence to support its conclusion that the
CUP conformed to the applicable provisions of the Bonner County Comprehensive Plan
and Revised Code, and the CUP is properly affirmed.
Petitioner, Citizens Against Linscott/Interstate Asphalt Plant ("Citizens"), seeks
reversal or remand of the CUP on theories that are beyond the scope of review under the
Local Land Use Planning Act ("LLUPA" Idaho Code, Title 67, Ch. 65) and Administrative
Procedures Act ("IAP A" Idaho Code, Title 67, Ch. 52), and beyond the record in this
appeal. Citizens requests the Court reverse the CUP on the theory that the CUP is void
because the applicable zoning ordinance is void; or that the County arbitrarily applied its
zoning ordinance by passing on the issue of the gravel pit's alleged non-conformance to
the Bonner County Revised Code. As set forth herein, and in the briefs submitted by
Bonner County and Linscott1, Citizens' appeal is properly dismissed, with costs and fees
to the prevailing parties.

1

Interstate incorporates by reference the briefs submitted by Bonner County and Linscott
as if fully set forth herein. I.R.C.P. 35(h)
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2.

Statement of the Case.
Interstate presented substantial evidence to establish compliance with Bonner

County's Comprehensive Plan, and express zoning code requirements for a conditional use
permit, to allow construction and operation of an asphalt batch plant. The arguments
presented by Citizens in this appeal relate to issues beyond the applicable terms of the code,
and do not establish a basis to reverse or remand the CUP.
2.1

Interstate disagrees with portions of Citizens' statement of the case.

The first and primary point of disagreement is the inclusion of Citizens' argument
regarding the validity of the Amendment (as defined at Pet 'r Opening Br., p. 1). Citizens
argues that the Amendment is void, and that the Court should take judicial notice of that
fact for the first time in this appeal. Pet 'r Opening Br., p. 1; pp. 7-9. As the Court is well
aware, its review is bound to the record on appeal, and materials not in the record even if
attached to the party's opening brief cannot be considered. See, Chisholm v. Idaho Dep't
of Water Res., 142 Idaho 159, 162, 125 P.3d 515, 518 (2005); McLean v. Cheyovich
Family Tr., 153 Idaho 425, 430-31, 283 P.3d 742, 747--48 (2012); and Goodman Oil Co.
v. Scotty's Duro-Bilt Generator, Inc., 147 Idaho 56, 59, 205 P.3d 1192, 1195 (2009).
Further, the factual recitation relating to the Amendment (Pet 'r Opening Br., pp.
15-16) is not properly advanced in this appeal. The Amendment was not an issue that was
before the BOCC during the public hearing on this matter, but instead was raised for the
first time on the eve of the hearing on reconsideration. (A.R. 379-448) And, although the
information was submitted, it was not part of the BOCC's hearing on reconsideration. (A.R.
379-448; A.R. 229) The Board did not make a factual finding, nor legal conclusion on this
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matter, nor has Citizens exhausted its administrative remedies, thus, it is not an issue
properly presented in this appeal and should be disregarded.
The second point of disagreement is with regard to the legal status of the Gravel Pit
(as defined at Pet 'r Opening Br., p. 9). Citizens dedicates a significant portion of its brief
to the facts relating to the history and status of the Gravel Pit. Pet 'r Opening Br., pp. 9-15.
Since the scope of review is with deference to the Board's findings of fact, and the Board
did not render findings on any of these facts, they are irrelevant to this appeal.

2.2

Interstate's Statement of the Case.

Bonner County has long recognized in the goals and policies of its Comprehensive
Plan that natural resource based industries are appropriately permitted as conditional uses
in rural Bonner County. Comp. Plan, Ch. 5-3 and 6-2 (2005). The County's Comprehensive
Plan specifically directs that mining activities be permitted and conditionally approved,
recognizing that "the suitability of sites for mining activities are generally based on where
the resources are encountered." Comp. Plan, Land Use Component,§ 5.3 (2005).

2.2.1 The County's approval of the CUP is proper and based on the
express standards in Bonner County's Comprehensive Plan and zoning
code, which allow the batch plant as a conditional use in the R-5 zone.
Interstate has been an active member of the Bonner County community for more than
26 years. (A.R. 36; A.R. 1270-1271 (Tr. p. 32, 1. 12 -p. 35, 1. 25)) Interstate, in conjunction
with its predecessors, have operated the Sandpoint asphalt batch plant since 1987. (A.R.
1271 (Tr. p. 34, 1. 23)) Interstate has operated the batch plant in Sandpoint within the
environmental parameters set and monitored by the Idaho Department of Environmental
Quality (DEQ). (A.R. 1291 (Tr. pp. 115-116); A.R. 1315 (Tr. p. 210 11. 4-7)) The difficulty
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with the Sandpoint batch plant is that it is removed from the natural resources it requires
to operate. This results in additional truck traffic through town and the nearby school zone
for delivery of raw materials and finished product. (A.R. 1271 (Tr. p. 35, 11. 8-18; p. 36,
11. 1-8)) Furthermore, it is situated in a population center ill-suited for the natural resource
based use. (A.R. 1201-1202)
The natural resources essential to operation of the asphalt plant are located at the
Linscott's pit. Approval of the CUP furthers the Comprehensive Plan's directive to locate
mining related activities where the resources are encountered. Comp. Plan, Land Use
Component, § 5 .3 (2005). The Comprehensive Plan protects the public health and welfare
by directing "review of potential impacts from dust, traffic, noise, blasting and use of water
resources." Id. This portion of the plan is codified in the zoning regulations as BCRC § 12222(H), which requires the County to consider the effects the proposal will have "such as
noise, glare, odors, fumes and vibrations on adjoining property." Furthermore, conditional
uses are properly approved where the use "will neither create a hazard nor be dangerous to
persons on or adjacent to the property." BCRC § 12-223.
Interstate provided substantial evidence to dispel the allegation that noise, glare,
odors, fumes or vibrations would affect adjoining property, including: Interstate's
application narrative (A.R. 121-138); hydrogeological report (A.R. 178-219); odor analysis
(A.R. 222-223); noise analysis (A.R. 220-221); supporting environmental and health
studies (A.R. 36-120); and emissions comparison (A.R. 139-172). The anecdotal, albeit
conflicting, evidence submitted by the public regarding the potential for air and water
emissions from asphalt production and batch plants was not sufficient to persuade the

-4-

planning and zoning commission or the Board of County Commissioners (BOCC) that the
batch plant would present a hazard or be dangerous to persons on adjacent property. (E.g.
A.R. 767-786)
The BOCC found substantial evidence to support its findings, and it is not required
that this evidence be unchallenged or contradicted. While Citizens previously argued that
a batch plant has the potential to cause harm, there is no evidence that Interstate' s batch
plant will cause actual harm or prejudice a substantial right of Citizens or any of its
members. To that end, it appears Citizens has abandoned its arguments in this regard,
having not presented such in its brief.

2.2.2 The County recognized the limitations on the scope of its
authority and declined to follow Citizens' arguments regarding the
pit's legal status.
The standards for approval of a conditional use permit are expressed in the Bonner
County Comprehensive Plan and zoning ordinance. LLUPA requires that:
The approval or denial of any application ... shall be based upon standards
and criteria ... set forth in express terms in land use ordinances in order that
permit applicants, interested residents and decision makers alike may know
the express standards that must be met in order to obtain a requested permit
or approval.
I.C. § 67-6535(1), emphasis added. Furthermore, LLUPA provides the BOCC with the
authority to condition the permit to control the duration of the development and to ensure
that it is maintained properly. LC. § 67-6512(d)(3-4).
The Commissioners considered, and appropriately recognized, the code does not give
them the authority to require the applicants to prove the pit's compliance in conjunction
withtheCUPapplication.(A.R.1312(Tr.p.197,1.16-p.198,1. 7);A.R.1361-1362(Tr.
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p. 62, 1. 8 - p. 67, 1. 25)) In the present circumstances the asphalt plant is a conditionally
permitted use in both the rural residential and transitional zones. BCRC § 12-336. The code
only requires that the batch plant be situated at an active gravel mine. BCRC § 12-336(22).
There is no dispute the Linscott's pit is an active gravel mine. The nature of its entitlement,
non-conforming, conditional, or otherwise, is not an element or condition of the applicable
zoning ordinance, nor a basis for denial of the CUP.
Although the staffs report does acknowledge the non-conforming status of the pit
(A.R. 247), this statement is not a standard under which the CUP must be evaluated. This
was further explained by staff during the hearing:
•
•
•

The gravel pit was existing and is a documented non-conforming use ...
Gravel pits are also defined as separate resource based uses ...
The proposal does not include the expansion or extension of the gravel
pit, but is a request to conditionally permit an asphalt batch plant
pursuant to BCRC § 12-336 ...

(A.R. 1196) While Citizens presented conflicting evidence regarding the non-conforming
nature of the pit, there is no express provision of the zoning ordinance that makes this fact
material, let alone determinative with respect to the CUP for the batch plant.
Dissatisfied with the BOCC's determination, Citizens requested reconsideration of
the pit's non-conforming status. (A.R. 1044-1049) On reconsideration the Commissioners
deliberated, and aptly reasoned that the non-conforming status of the pit is not the subject
of the application. (A.R. 1361-1362 (Tr. p. 62, 1. 8 - p. 67, 1. 25); A.R. 1138) The BOCC
recognized that evaluation of the legal status of the pit is subject to separate and distinct
procedural and due process requirements, which had not been triggered through review of
the CUP application. Id., and BCRC Title 12, Subchapter 1.3-Enforcement. Nevertheless,
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the BOCC recognized that if the pit were to become inactive then the batch plant would no
longer meet the criteria and would also have to be discontinued. Id. The BOCC acted within
its authority by conditioning the CUP and operation of the batch plant on the fact that the
pit remain active. (A.R. 1011, Cond. A-9)

2.2.3 Citizens' argument regarding the Amendment is untimely and
immaterial to the County's approval of the CUP.
The amendments to BCRC adopted May 23, 2018, under Bonner County Ordinance
557, were not presented to the County in any public comment or hearing prior to the final
decision. Moreover, this issue was not presented as a basis for reconsideration when such
was sought (A.R. 1039-1135); nor an issue on which reconsideration was granted. (A.R.
1035)
Citizens alleged for the first time on March 15, 2019, days before the reconsideration
hearing, that notice regarding the amendments to BCRC § 12-336 was insufficient. (A.R.
557) Citizens developed and relied on this argument for the first time in its appeal to the
District Court. Citizens has failed to exhaust its administrative remedies, and is not entitled
to review of the Amendment in this appeal. Furthermore, the County's decision to amend
its zoning code through the legislative process is not within the scope judicial review in
this appeal, and is improperly presented.
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3.

Additional Issues Presented on Appeal.

3 .1

Interstate requests the Court deny Citizens' appeal and affirm the County's

approval of the CUP because it is supported by substantial evidence and satisfies the
applicable provisions of the Bonner County Comprehensive Plan and Revised Code.
3.2

Interstate requests the Court grant its Cross-Appeal and find that:
3 .2.1

Citizens is an unincorporated non-profit association, under Idaho

Code§ 30-27-105, is not an affected person under Idaho Code§ 67-6521, and does
not have standing to pursue this appeal;
3 .2.2

Citizens, if it has standing, failed to timely appeal the final decision

within 28 days as required by I.R.C.P. 84(b)(l)(A); or
3.2.3

Citizens failed to serve its petition on Linscott and Interstate as

required by I.R.C.P. 84(d).
3.3

4.

Interstate requests an award of its fees and costs under LC. § 12-121.

Legal Authority.

A local land use decision must be affirmed unless the appellant is able to establish a
basis under I.C. § 67-5279(3) for the court to set aside and remand the decision for further
proceedings. Id. Idaho's Local Land Use Planning Act (LLUPA) is plain:
The approval or denial of any application required or authorized pursuant
to this chapter shall be based upon standards and criteria which shall be set
forth in the comprehensive plan, zoning ordinance or other appropriate
ordinance or regulation of the city or county.
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I.C. § 67-6535. In furtherance of this statutory mandate, Bonner County Revised Code
(BCRC), Title 12, Subchapter 2.2 establishes the express standards for approving a
conditional use permit (CUP). A CUP is properly approved where:
... there is adequate evidence showing that the proposal is in accordance
with the general and specific objectives of the comprehensive plan and this
title, and that the proposed use will neither create a hazard nor be dangerous
to persons on or adjacent to the property.
BCRC § 12-223.
The County found Interstate and Linscott had presented substantial evidence
establishing compliance with the County's Comprehensive Plan and applicable provisions
of its zoning code, and properly approved the CUP. Citizens' arguments regarding the nonconforming status of the pit, and alleging procedural inadequacies of the Amendment are
beyond the scope of this Court's review, which, even if properly asserted would not
establish a basis to set aside the CUP.

4.1

Standard of Review.

A petitioner seeking to overturn a final land use decision has the burden of
establishing that the decision is:
(a)
(b)
(c)
(d)
(e)

in violation of constitutional or statutory provisions;
in excess of the statutory authority of the agency;
made upon unlawful procedure;
not supported by substantial evidence on the record as a whole; or
arbitrary, capricious, or an abuse of discretion.

I.C. § 67-5279(3)(a)-(e); and see Castaneda v. Brighton Corp., 130 Idaho 923, 926, 950
P.2d 1262, 1265 (1998). In addition, the petitioner must also demonstrate "actual harm or
violation of fundamental rights, not the mere possibility thereof..." LC. § 67-6535(3). If
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the petitioner cannot establish prejudice to a substantial right, the decision must be
affirmed. LC. § 67-5279(4).
Upon judicial review, the agency decision is presumed valid and "the agency's
factual determinations are binding on the reviewing court, even when there is conflicting
evidence before the agency ... " S. Fork Coal. v. Bd. ofComm'rs of Bonneville Cty., 117
Idaho 857, 860, 792 P.2d 882, 885 (1990); and Castaneda, 950 P.2d at 1265.
Citizens first argues that the Amendment is invalid, and thus, approval of the CUP
was in excess of the BOCC's statutory authority. This argument is beyond this record on
appeal, and nevertheless, fails because Citizens is not entitled to judicial review of the
Amendment in this appeal. See Giltner Dairy, LLC v. Jerome Cty., 145 Idaho 630, 632,
181 P.3d 1238, 1240 (2008). Further, Interstate and Linscott became vested in their
application and the zoning code in effect at the time the application was accepted, and any
subsequent finding of invalidity cannot deprive them of their vested rights. See Ben
Lomond, Inc. v. City ofldaho Falls, 92 Idaho 595, 601, 448 P.2d 209, 215 (1968).
Second, Citizens argue that BCRC 12-130.A compels the County to evaluate the pit's
legal status in order to approve the CUP. Citizens presented this argument to the County
on reconsideration, but it was rejected. Citizens argues the County's decision was arbitrary
and capricious in its failure to analyze the status of the pit. But, following Citizens' analysis
would require the County to impose a standard where none is expressed in the applicable
code in violation of LC. § 67-6535. It would also compel the county to invade Linscott's
constitutional rights without due process. Further, Citizens has not established prejudice or

- 10 -

actual injury to a substantial right. Accordingly, the Court should affirm the BOCC's
approval of the CUP, dismiss the appeal, and grant Interstate its costs and fees on appeal.
4.2
The BOCC's decision is properly affirmed because it is supported by
substantial evidence.

The BOCC' s decision to approve the CUP sets forth the factual analysis on which
its findings and conclusions rest. (A.R. 1001-1020) The factual findings are appropriate if
they are supported by substantial evidence in the record. Spencer v. Kootenai Cty., 145
Idaho 448,456, 180 P.3d 487,495 (2008). There is no requirement that the evidence in the
record be uncontradicted, "it need only be of such sufficient quantity and probative value
that reasonable minds could reach the same conclusion as the fact finder." Id., citing Cowan
v. Bd. of Comm'rs ofFreemont County. 143 Idaho 501, 517, 148 P.3d 1247, 1263 (2006).
"Substantial and competent evidence is less than a preponderance of the evidence but more
than a mere scintilla." Cowan, 143 Idaho at 51 7.
The relevance and competency of the evidence in the record is viewed through the
lens of the particular factual situation that is before the agency. In this regard, the
commissioners "must make a factual inquiry to determine whether the requested
[application] reflects the goals of, and takes into account those factors in, the
comprehensive plan in light of the present factual situation surrounding the request."
Taylorv. Bd. ofCty. Comm'rs, 124 Idaho 392,398,860 P.2d 8, 14 (1993) emphasis added.
Moreover, the law does not require that the conditional use permit conform exactly to all
aspects of the comprehensive plan. Id. at 397-398.
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The evidence in the record that relates to the present factual situation includes
Interstate's proven track-record of operating the asphalt plant near school children, elderly
adults, and numerous citizens of Bonner County without any known hazard or danger.
Moreover, Interstate has adopted, and will continue to operate in accordance with, the best
available control technology ("BACT"). These practices have allowed Interstate to operate
successfully in Sandpoint and near other neighborhoods in the region without any known
harm. (A.R. 1271 (Tr. p. 33, 1. 7 - p. 34, 1. 19); A.R. 1273 (Tr. p. 42, 1. 20 - p. 43, 1. 3))
Furthermore, the BOCC considered, and reconsidered, the arguments relating to the
status of the pit's operations. But, as the BOCC recognized, Linscott' s and the pit's
conformance with the applicable law is presumed, unless after due process is provided, a
violation is proven. BCRC 12-130 - 12-133.
The BOCC' s responsibility was to weigh the evidence before it and reach factual
findings particular to this application. The Court may only reverse factual findings that are
"clearly erroneous in view of the reliable, probative, and substantial evidence on the whole
record." Taylor, 124 Idaho at 396. Although the public argued about the quality and
quantity of the evidence in the record, reasonable minds could reach the same conclusion
as the BOCC, and the Court must affirm such findings.
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4.3
The BOCC's decision is properly affirmed because the application
satisfies the applicable provisions of the Bonner County Comprehensive Plan
and Revised Code.

The BOCC's written decision includes the standards reviewed and applicable to
approval of the CUP, sets out the pertinent facts, and the rationale for its decision as
required by LC.§ 67-6535. Although a court reviews the interpretation of a code as a matter
oflaw, its analysis "begins with the literal language of the enactment." Friends of Farm to
Mkt. v. Valley Cty., 137 Idaho 192, 197, 46 P.3d 9, 14 (2002), [citation omitted]. Further,
"[t]here is a strong presumption of validity favoring the actions of a zoning authority when
applying and interpreting its own zoning ordinances." Id. at 197. The BOCC found that the
application satisfied the requirement that the batch plant be located in an active gravel pit.
When faced with the issue of the pit's non-conformance, the BOCC followed the
well-settled law of the state by not depriving, arbitrarily, Linscott of its right to operate the
pit as a non-conforming use. "The right to continue a non-conforming use ... does not
depend upon the permission to continue such use ... , but instead is a constitutionally
protected right." See, Gordon Paving Co. v. Blaine County Bd. of Cty. Comm'rs, 98 Idaho
730, 732, 572 P.2d 164, 166 (1977), citation omitted. A determination by the BOCC in
these proceedings of the pit's non-conforming status would have been a violation of
Linscott's constitutional right to due process. An interpretation ofBCRC § 12-336(22) that
requires such a review is an absurd and unreasonably harsh result that cannot be adopted
by this Court. Friends of Farm, 46 P.3d at 14.
After due consideration and deliberation on the record, the BOCC rendered its
decision, concluding that the requirement that the batch plant operate in an active gravel
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pit is satisfied, and imposed a condition requiring the plant to cease operations if the pit
goes inactive for any reason. (A.R. 1011, 1012-1020) Citizens unreasonably urges the
Court to disregard the County's interpretation of its own code, and interpret "active gravel
pit" as a requirement that the Applicant prove the non-conforming status prior to approval
of the CUP. There is no support for this argument under LLUPA, BCRC, or under the
applicable rules of code interpretation. Citizens has failed to establish a basis to set aside
the BOCC's decision, and the appeal is properly dismissed.
4.4

Citizens have not established that its substantial rights have been
prejudiced.

While Citizens asserts the County's action was in violation of LC. § 675279(3)(b)&( e), it has not offered any argument nor cited any evidence demonstrating
"actual harm or violation of fundamental rights, not the mere possibility thereof. .. " LC.
§ 67-6535(3). "[A]gency action shall be affirmed unless substantial rights of the appellant
have been prejudiced." LC. § 67-5279(4). It is not sufficient for a petitioner to allege the

possibility of harm or the invasion of a fundamental right of one of its members. LC. § 676535(3), emphasis added. While the potential for harm may be sufficient to satisfy the
requirement for purposes of standing, actual harm must be established to obtain relief. See,
Evans v. Teton Cty., 139 Idaho 71, 76, 73 P.3d 84, 89 (2003). The evidence offered by the
public during the County's review is of a general nature, not particular to any individual
member or his/her property. (A.R. 1057-1074) There is no evidence of actual harm to any
member of Citizens, only speculation as to the possibility of harm. Moreover, the majority
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of the general evidence was submitted in regard to the request for reconsideration, and was
not before the BOCC during the public hearing. Id.
Members of the public argued that their property values would decline due to the
proximity of the batch plant, but the "evidence" they offered is general in nature and taken
from unidentified "studies." (A.R. 1074) There is no direct evidence of any member's
present property value, nor that the batch plant would decrease property values due to
effects on air quality, noise, vibrations, odor, and glare. See BCRC § 12-222(H). Moreover,
the allegation that there is a threat to water quality was proven false through testimony of
Interstate's hydrogeologist and not rebutted by the local water district, or any evidence
presented by the public. (A.R. 178-219)
Citizens has neglected to offer any argument or authority that it has suffered actual
harm or prejudice to a substantial right. Arguments unsupported by authority, even if it is
presented in a reply, will be disregarded by the court. See, Bach v. Bagley. 148 Idaho 784,
229 P.3d 1146, 1152-53 (2010). Citizens, even if it could prove the County's approval of
the CUP is contrary to LC. § 67-5279(3), has not proven any actual harm to a substantial
right, and LC. § 67-5279(4) requires the Court affirm the CUP.

4.5
The issue of the Amendment's validity is not properly before this
Court, and does not render the CUP beyond the County's statutory authority.
The legislative acts of a local government are not subject to judicial review "unless
expressly authorized by statute." I.R.C.P. 84(a)(l). Citizens relies on the combination of
I.C. §§ 67-6521 and 67-5279 to establish a basis for the Court to review adoption of the
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Amendment. However, I.C. § 67-6521 only allows an affected person to appeal a permit
authorizing development, not a county's legislative acts. Furthermore, IAPA does not
apply to legislative decisions of a local governing body. Giltner Dairy, 145 Idaho at 632.
Since neither LLUP A nor IAP A establish a basis for judicial review of the Amendment,
there is no legal or factual basis to justify Citizens' assertion that approval of the CUP is
beyond the County's statutory authority. LC. § 67-5279(3)(c). Moreover, even if the law
permitted this Court to review the alleged lack of due process in this appeal, the facts do
not establish a basis for reversal or remand of the CUP. And, while the "Voiding Judgment"
is beyond the record in this case and irrelevant, even if considered it would have no effect
on Interstate and Linscott's vested rights in the CUP.
4.5.1 Any procedural defect in adoption of the Amendment does not
strip the County of its authority to approve the CUP.
Even if Citizens could establish standing and a legal basis for the Court to review
the Amendment, its attack on due process would fail. Due process requires that the
government provide notice and the opportunity to be heard prior to the deprivation of a
constitutional right. "Due process is not a concept to be applied rigidly, but it is a flexible
concept calling for procedural protections as are warranted by the particular situation."
Spencer, 145 Idaho at 454. Courts view due process and the proceedings held as a whole,
and those objecting to the process must demonstrate "actual harm or violation of
fundamental rights, not the mere possibilities thereof." Id. Further, there is a significant
difference between an ordinance that is within the county's statutory authority to adopt,
but was adopted through a defective procedure, and one that is in excess of the statutory
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authority. 5 McQuillin Mun. Corp. § 16:92 (3d ed.) Where the procedure is merely defective
a municipality may restart the procedure at the point of the defect. Where an ordinance is
in excess of the county's statutory authority to act then it would be void, and may void the
decisions made in reliance on it. E.g. Hillman v. City of Pocatello, 74 Idaho 69, 70, 256
P.2d 1072, 1073 (1953).
Citizens asserts that notice of the Amendment was insufficient and deprived the
public of an opportunity to be heard. In judging whether there has been a meaningful
opportunity to be heard, a court evaluates whether the adopted processes and procedures
were followed, and whether members of the public were granted an opportunity to submit
evidence, both written and oral, to the record. See, In re Jerome Cty. Bd. of Comm'rs, 153
Idaho 298, 310-311, 281 P.3d 1076, 1088 (2012). It is evident that the process employed
by the County gave the public notice and opportunity to be heard on the various
amendments adopted in 2018. (A.R. 404-415) While the notice may not have been exact,
the County met the flexible standards of due process. Thus, even if the Court had
jurisdiction to review the Amendment, there still would not be a basis to set aside the
Amendment, or reverse the CUP.

4.5.2 Interstate and Linscott are vested in the zoning code as it existed
at the time of their application, and invalidation of the Amendment is
irrelevant.
Idaho law is well settled, an applicant is vested in the zoning ordinance in effect at
the time its application is filed. See, S. Fork Coal., 792 P.2d at 886 (1990); and Ben
Lomond, 448 P.2d at 215 (1968). Citizens relies on Hillman for the proposition that the
Amendment and the CUP decision, based on the Amendment, are both void. Pet 'r Opening

- 17 -

Br., pp. 19-21; Hillman, 256 P.2d at 1073. Citizens' argument ignores the well-settled
doctrine of vesting and the general rule that legislation is prospective only, doctrines not at
issue in Hillman.
The vested rights doctrine establishes that an applicant for a land use permit has a
vested property right to the municipality's review of the application under the law in effect
at the time the application is filed. Ben Lomond, 448 P.2d at 214-215. In Ben Lomond, the
court cited favorably a Washington case for the proposition that an applicant's "right vested
when he made application for his permit, and the [city was] required to issue the permit
upon his compliance with the standards of the ordinance." Id. at 215, citing. In State ex rel.
Ogden v. City of Bellevue, 45 Wn.2d 492,275 P.2d 899, 901-902 (1954). Both Idaho and
Washington follow this minority rule of vesting. Washington's courts and legislature have
established that the vested rights doctrine protects an applicant from not only an
amendment or change to a zoning ordinance, but also the invalidity of an ordinance. See,
Town of Woodway v. Snohomish Cty .. 180 Wn.2d 165, 322 P.3d 1219, 1224 (2014)
(abrogated on other grounds by Yim v. City of Seattle, 194 Wn.2d 682, 451 P.3d 694
(2019)); and RCW 36.70A.302(2). This is based on the long standing general rule, also
followed in Idaho, that legislation acts prospectively only, and not retroactively to rights
that have vested. Ben Lomond, 448 P .2d at 215 [the vesting rights doctrine "is in accord
with the general rule that legislation generally acts prospectively only."]; see also Town of
Woodway. 322 P .3d at 1224 ["a finding of invalidity does not apply retroactively to rights
that have already vested" citing RCW 36.70A.302(2)].
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Hillman is readily distinguishable from the case at bar and the prevailing authority
on vested rights. The ordinance at issue in Hillman was contrary to the statutory authority
requiring annexation ofland "lying contiguous or adjacent to any city." Hillman, 256 P.2d
at 1072. The land in question was well beyond the city's boundaries, and the owner
objected to its annexation. Id. The Hillman court took care to note that "[s]ubsequent to the
enactment of the ordinance in question, there were no rights established or rights of third
parties affected ... " and distinguished the case at bar from Canady v. Coeur d'Alene
Lumber Co., 21 Idaho 77, 120 P. 830, 832 (1911) [plaintiff was estopped from asserting
the invalidity of a road vacation ordinance because the rights of a third party had been
established in the interim, in reliance on the ordinance]. The Hillman court also cited
Continental Oil Co. v. City of Twin Falls, which cited the general rule that a person is
estopped from seeking invalidation of an ordinance where the "rights of property sprung
into existence by reason of the ordinance .... " 49 Idaho 89,286 P. 353, 357 (1930); and see
Alexander v. Tr. ofVill. of Middleton, 92 Idaho 823, 826, 452 P.2d 50, 53 (1969).
Citizens' attack on the Amendment is wholly outside the record before the County,
outside the record on appeal, and is properly disregarded. Even if it is considered in this
appeal, it would not establish a basis to deprive Interstate and Linscott of their vested right
to have their application reviewed under the zoning ordinance in effect at the time of filing.
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4.6

The Gravel Pit's non-conforming status is not ripe for review nor
germane to the application or the decision in this matter.

The Bonner County Revised Code does not require Linscott, Interstate or the
County to first establish the status of the Gravel Pit prior to issuance of the CUP. The pit's
status could be reviewed by the County under BCRC Title 12, Subchapter 1.3Enforcement, but such review has not been initiated, let alone decided. Regardless, the
batch plant is not an extension of a non-conforming use, and the County's approval of the
CUP is neither arbitrary, nor capricious. LC. § 67-5279(3)(e). There is no dispute that
"[ e]xpansion and enlargement of a nonconforming use contrary to a properly enacted
zoning ordinance is unlawful." Baxter v. City of Preston, 115 Idaho 607, 610, 768 P.2d

1340, 1343 ( 1989) emphasis added. However, where a use is expressly permitted under the
applicable zoning ordinance, it is properly approved without regard to any non-conforming
use standard.
The cases and analysis advanced in Citizens' brief are not applicable to the facts at
hand. Take for instance Baxter, where the defendant's real property had been rezoned
causing his 20-head cattle operation to become a non-conforming use. Baxter, 115 Idaho
at 607. As time passed the rancher elected to expand his operations to include a year-round
feed lot. Under the applicable zoning, a feed lot was not permitted. Thus, the rancher was
only allowed to continue grazing 20-head, the non-conforming use the use that existed at
the time the zoning was changed. Baxter and the rest of the cases cited by Citizens are
distinct from this case because those address uses that are not permitted under the
applicable zoning.
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The code expressly provides that the asphalt plant is a conditionally permitted use
in both the rural residential and transitional zones. The Comprehensive Plan and the code
only require that the plant be situated at an active gravel mine. BCRC § 12-336(22). There
is no dispute the Linscott' s pit qualifies as an active gravel mine. The nature of its
entitlement is not an element of the applicable code, nor is the batch plant an extension of
the pit's use, it is a separate and distinct use expressly allowed under the code. Citizens
fails to establish a basis to set aside approval of the CUP, and it is properly affirmed by the
Court.

4. 7

Citizens has not established it has standing to bring this appeal.

Citizens, as an unincorporated nonprofit association, is an entity "distinct from its
members and managers." LC. § 30-27-105 (2015). Citizens relies entirely on the District
Court's finding that it has standing without any legal or factual basis in its briefing. Pet'r
Opening Br., p. 5. But, even the District Court recognized that the appellate courts have

not evaluated the issue of an association's standing in light of the adoption ofl.C. §30-27105. To avoid redundancy, Interstate incorporates by reference Linscott' s briefing on this
issue, and joins in the appeal of the District Court's decision on Citizens' standing. I.R.C.P.
35(h). Interstate requests this Court find, since Citizens did not participate in the open
record hearings, request for reconsideration, and is not an "affected person," that it does
not have standing and its appeal is properly dismissed.
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4.8
Citizens failed to timely appeal the final decision within 28 days as
required by I.R.C.P. 84(b )(1 )(A) and its appeal is properly dismissed.
Idaho law is well settled, a land use appeal must be filed within 28 days from the
final decision. LC. §§ 67-6521(d), 67-6535(2)(b), 67-5273, and I.R.C.P. 84(b)(l)(A).
Failure to file a timely appeal is jurisdictional and results in automatic dismissal. City of
Eagle v. Idaho Dept. of Water Res., 150 Idaho 449, 454, 247 P.3d 1037, 1042 (2011).
Citizens' requests the Court validate its untimely appeal by concluding the iCourt system
is at fault. As set forth in Bonner County's and Linscott's briefing, which are incorporated
herein by this reference, the Court should not sanction this late filing. I.R.C.P. 35(h).
Citizens' appeal is properly dismissed as untimely.

4.9
Citizens Against Linscott/Interstate Asphalt Plant failed to serve its
petition on Linscott and Interstate as required by I.R.C.P. 84(d).
When appealing a land use decision the rules require that the petitioner serve "all
other parties to the proceeding before the agency. I.R.C.P. 84(d). There is no dispute that
Interstate and Linscott were parties to the proceeding before the agency. There is no dispute
that the rules require Citizens to serve them. But, Citizens did not serve Interstate or
Linscott. Interstate joins, and incorporates by this reference Linscott's briefing on this issue
to avoid redundancy. I.R.C.P. 35(h). Interstate asks this Court to give meaning to the plain
language of I.R.C.P. 84(d) and uphold the plain mandate of the rule requiring that it be
served with the petition.

5.

Attorneys' Fees.
An intervenor may be awarded fees as a prevailing party.

~

City of McCall v.

Seubert, 142 Idaho 580,589, 130 P.3d 1118, 1127 (2006); Zingiber Inv., LLC v. Hagerman
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Highway Dist., 150 Idaho 675,686,249 P.3d 868,879 (2011), overruled by City of Osburn
v. Randel, 152 Idaho 906, 277 P.3d 353 (2012). Interstate requests fees be awarded to it
under I. C. § 12-121. In order to support its appeal Citizens requests the Court ignore several
well established principals of law: (1) legislative action of the County is not subject to
judicial review under LLUP A or IAPA; (2) the County and this Court are precluded from
invading Linscott' s constitutional right to continue the non-conforming use absent due
process; and (3) this appeal is bound by the record and new materials shall not be
considered.
The District Court cautioned Citizens that their arguments regarding the
Amendment and non-conforming use were beyond the established scope of review. (R.
292-293) But, Citizens ignored the warning, and clings to those arguments in this appeal,
and advancing a completely new fact and issue in the form of the "Voiding Judgment."
Interstate accepts that land use appeals are a cost of doing business. However, the
arguments advanced by Citizens are not well founded under the law. Citizens has
inexplicably ignored the foundational property rights enjoyed by Linscott and Interstate,
for pursuit of arguments that have no legal foundation. Upon the Court affirming the CUP,
Interstate should be considered among the prevailing parties in this appeal, and awarded
its costs and reasonable attorneys' fees under LC. § 12-121. If such award is granted,
Interstate reserves the right to supplement the record with evidence of the attorneys' fees
and costs it has incurred in this appeal.
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6.

Conclusion.
Citizens must establish both: (1) the CUP is contrary to LC. § 67-5279(3); and (2)

that its substantial rights have been prejudiced. LC. § 67-5279(4). But, Citizens has
established neither. Instead, it asks this Court, without a legal basis, to invade Linscott's
and Interstate' s vested property rights. Interstate requests the Court dismiss Citizens'
appeal on one of the several grounds set forth above. If the appeal is not dismissed, then
the CUP, being consistent with the applicable law and supported by substantial evidence,
is properly affirmed.
Respectfully submitted this 19th day of August, 2020.
ls/Elizabeth A. Tellessen
ELIZABETH A. TELLESSEN, ISB No. 7393
WINSTON & CASHATT, LAWYERS, P.S.
Attorneys for Interstate Concrete & Asphalt
Company
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CERTIFICATE OF SERVICE
I hereby certify that I caused a true and complete copy of the foregoing to be
served electronically through the iCourt system on August 19, 2020, to:
William S. Wilson
Bonner County Prosecutor's Office
prosefile@bonnercountyid.gov
bill. wilson@bonnercountyid.gov
Gary G. Allen
garyallen@givenspursley.com
Jack W. Relf
j ackrelf@givenspursley.com
Attorneys for Citizens Against Linscott/Interstate Asphalt Plant
John A. Finney
j ohnfinney@finneylaw .net
Attorneys for Linscott

ls/Elizabeth A. Tellessen
ELIZABETH A. TELLESSEN
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comprise the remainder of the basin's vegetative cover (Idaho Water Resources Board, 1995).
In the eastern part of the County, where annual precipitation exceeds 35 inches, annual growth rates for
western white pine and grand fir are the highest. The benches on both sides of the Clark Fork River are
excellent growing sites for mixed species forest. (USDA NRCS)
Bonner County recognizes the enormous impact the forest lands have on its community, with 1 million
acres of land devoted to forest land and forest production. The impact of forest land subdivision and
intrusion of smaller-acreage land divisions into federal and state forest lands has been a focal point during
special meetings with the Planning & Zoning Commission and U.S. Forest Service and Department of
Lands representatives during 2004 and 2005.
Wild land/urban interface management and the "rapid urbanization and subdivision development" offorest
lands are key issues that state and federal programs will address together in the next few years (Idaho
Department of Lands). Idaho's Forest Legacy program was established to promote forest land protection
and to "ascertain and protect" environmentally important forest areas that are threatened by conversion
to non-forest uses. Forest lands are recognized as assets that provide direct economic benefits from
timber production, grazing land, recreational opportunities, wildlife habitat and aesthetic values.
"Unfortunately, the increase in monetary value and the inevitable development of this land threatens all
that makes it attractive, including sustained wildlife, scenic and timber values" (Idaho Forest Legacy
Program). The program recognizes that most forest lands in the country are private, and landowners face
growing financial pressures to convert lands from the forest base to residential or commercial uses.

5.3 Mineral Exploration & Extraction
Most of Bonner County's mining activity is limited to sand, rock, gravel and clay exploration and
extraction. A map of the sources and active mines has been provided in the Natural Resources
Component of the Comprehensive Plan. Sand and gravel deposits are plentiful almost everywhere at the
lower elevations in the Bonner County area. There are active mining operations throughout the County,
with noted resources in the Colburn, Sagle and Dover areas, the Priest Lake basin, Careywood and south
of the Oldtown/Priest River area. Clay sources are located in the Clark Fork and Cabinet Mountain
vicinity. A few mining operations extract rock and riverbed stones for decorative uses.
As of 2003, reclamation plans had been filed with the State ofldaho for approximately 2,205 acres ofland
representing about 95 mining sites in Bonner County. The acreage represents only those operations which
have filed reclamation plans with the state.
Bonner County zoning regulations require conditional use permits for mining activities to provide a
review of potential impacts from dust, traffic, noise, blasting and use of water resources. The suitability
of sites for mining activities are generally based on where the resources are encountered. Consideration
in the location of future mining operations should be given to the proximity of operations to high density
residential development, sensitive wildlife habitat, surface and ground water and transportation networks.
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5 to 10 acres for areas outside the sewer districts, but in areas where subsurface sewage
disposal can be achieved without adverse impact to surface or ground water. These are
areas outside the prime agricultural lands. Slopes are level to moderate. Access may be
private or public roads. Sites are away from the city centers, but generally accessible by
nearby transportation networks. Excludes areas of steeper slopes. These areas include
critical wildlife habitat areas identified by resource mapping.
IO to 20 acres Included in this would be agricultural lands, forest land, sites on steeper
slopes, where generally there is limited transportation networks. Certain critical wildlife
habitat and wetlands may be present. Steeper slopes (30% and greater) are predominate.
20 acres and larger Roadless, remote, service-less private lands and areas reserved for the
prime timber and agricultural lands and certain municipal watersheds. Slopes may vary
from level to steep and transportation systems also vary, since the primary focus of this
designation is to preserve prime forest and agricultural lands.
40 acres and larger State and federal holdings within roadless, remote, service-less areas
on steeper slopes devoted to timber production and management or public recreational
uses. Included in these areas are some municipal watersheds.
Bonner County's 1978 comprehensive plan "Proposed Land Use" component called for five general land
use classifications. The revised "Project Land Use Map" calls for 10 land use designations noted in the
matrix below.
The 1978 designations and their descriptions were:
Recreation: The Recreation classification is intended to allow for urban residential
densities in remote and scenic areas ofthe County centered around winter sports, lakes and
rivers. If seasonal recreation areas can be developed without requiring year-round public
services, the cost to taxpayers of servicing these remote areas can be minimized.
Rural: The Rural classification makes up the majority of the County. These areas are
away from existing population and service centers with a residential density of one unit
per five acres. Natural resource oriented industry and manufacturing are permitted as a
condition~l use.
Suburban: The Suburban classification designates the neighborhood or residential areas
of the County. Land use includes neighborhood businesses, home occupations, and
residential density of one unit per acre. Multi-family housing and mobile home parks are
permitted as a conditional use.
Transition: The Transition classification provides for land uses similar to the urban areas
with the exception of slightly less residential density per acre and heavy industry being
permitted as a conditional use. The transition classification allows for cities and existing
growth centers to expand without totally committing the land as an industrial area.
Urban: The Urban classification is designed so the most intense type of land use occurs
around the largest cities and towns, where existing services can best handle the growing
demand. Land use in the urban area includes industry and commerce, multi-family
housing and mobile home parks, and small-lot single family residential.
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PREFACE

This code of the County of Bonner County, as supplemented, contains ordinances up to and including ordinance 598,
passed January 22, 2020. Ordinances of the County adopted after said ordinance supersede the provisions of this code to
the extent that they are in conflict or inconsistent therewith. Consult the County office in order to ascertain whether any
particular provision of the code has been amended, superseded or repealed.
Sterling Codifiers
Cincinnati, Ohio

12-222: APPLICATION, CONTENTS:
An application for a conditional use permit must be submitted to the Planning Department. At a minimum, the application
shall contain the following information:

A Name, address and phone number of applicant.
B. Authorized signature of at least one owner of the property for which the conditional use permit is proposed.
C. Legal description of property.
D. Applicant's interest in title.
E. Description of existing use.
F. Zoning district in which property is located.
G. Description of proposed conditional use or nature of variance requested.
H. A narrative statement that addresses:
1. The effects of elements such as noise, glare, odors, fumes and vibrations on adjoining property.
2. The compatibility of the proposal with the adjoining land uses.
3. The relationship of the proposed use to the comprehensive plan.
I. A plan of the site, drawn to scale, showing location of all existing and proposed buildings, parking and loading areas,
traffic access and circulation, undisturbed areas, open spaces, landscaping, refuse and service areas, utilities, signs and
yards. (Ord. 501, 11-18-2008)

J. Reserved. (Ord. 583, 12-5-2018)
K. A "vicinity map", as defined in section 12-822 of this title, sufficient to show the impact of the proposal commensurate
with the scale of the project.

L. Other information that the Planning Director or Governing Body requires to determine if the proposed conditional use
meets the intent and requirements of this title, such as information regarding utilities, traffic, service connections, natural
resources, unique features of the land or off site features affecting the proposal. (Ord. 501, 11-18-2008)
12-223: CONDITIONAL USE PERMITS, STANDARDS FOR REVIEW OF APPLICATIONS, PROCEDURES:
The commission, except as otherwise provided in this title, is charged with conducting at least one public hearing on the
conditional use permit application, at which time interested persons shall have an opportunity to be heard. The commission
shall review the particular facts and circumstances of each proposal submitted. To grant a conditional use permit, the
commission must find there is adequate evidence showing that the proposal is in accordance with the general and specific
objectives of the comprehensive plan and this title, and that the proposed use will neither create a hazard nor be dangerous
to persons on or adjacent to the property. (Ord. 501, 11-18-2008)

12-336: RESOURCE BASED USE TABLE:
TABLE 3-6
RESOURCE BASED USE TABLE

Zoning District
Use

F
Accessory
building

Batch plant asphalt and/or
concrete (4), (21)

A/F

I I
R

s

I

p

p

p

p

p

P (17)

p

p

p

P (11),
(12),
(13)

C
(22)

C
(22)

(22)

p

Agricultural
direct marketing
activities (14)
Agriculture

I

C

Confined animal
feeding operation

C

Expanded
seasonal harvest
festivities (16)
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Standards:
(1) Includes growing and harvesting of crops only. All other agricultural uses are prohibited, except where otherwise
noted in this title.
(2) Commercial fur farms shall have a minimum area of 10 acres. All animals and runs will be housed in permanent
buildings not less than 100 feet from any dwelling other than the dwelling of the owner. The operator of such a use will
maintain adequate housekeeping practices to prevent the creation of a nuisance.
(3) Sufficient land area is required to accommodate the proposed use. and the use and any appurtenant structures shall
be so arranged on the land as to minimize any adverse effects on surrounding properties. The use shall not create particular
hazards to adjacent properties.

(4) Specified conditions with respect to emissions of noise, light, glare, smoke, odor, dust, particulate matter, vibrations
or hours of operation may be prescribed differently from those required in a given district, as to be compatible with other
applicable State and Federal standards.
(5) Where access to the site is by road, the road shall be located within a recorded easement or public right-of-way, and
constructed to the appropriate standard set forth in title 2 of this Code or appendix A of this title.
(6)

Temporary rock crushing operations located outside of city impact areas within an existing or approved gravel pit.

(7) 1 on premises sign, not in excess of 32 square feet, which may be lighted from the exterior, shall be permitted when
included as part of the conditional use permit application.

(8) A traffic plan is required describing, at minimum, the method of ingress and egress to the site, traffic circulation within
the site and on premises parking and loading areas.
(9) The keeping of equine animals for noncommercial uses and associated nonresidential accessory structures, on
property having an area of 3 acres or more is permitted, provided that animal care and waste management meet all
applicable State and health district regulations and provided that the number of animals not exceed 2 equine animals on 3
acres and 1 additional equine animal for each additional acre up to a maximum number of 10 equine animals. The keeping
of equine animals for noncommercial purposes on property having an area of not less than 1 acre and not more than 3
acres and associated nonresidential accessory structures may be conditionally permitted, provided that animal care and
waste management meet all applicable State and health district regulations and the number of equine animals does not
exceed 2.
(10) Mining and rock crushing activities shall be temporary, and shall be limited in lifetime and scope by conditions
established by the commission.
(11)

Includes growing and harvesting of crops. Other agricultural uses are limited, as specifically provided by this title.

(12)

The keeping of chickens and rabbits are permitted, subject to the following standards:

a.

Roosters are prohibited.

b. Up to 1O chickens. rabbits or combination thereof may be kept on lots/parcels of less than 1 acre, provided all
enclosures and coops are set back a minimum of 20 feet from all property lines and from any residences other than the
owner/renter.
c. Up to 30 chickens, rabbits or combination thereof may be kept on lots/parcels between 1 and 3 acres, provided all
enclosures and coops are set back a minimum of 20 feet from all property lines and from any residences other than the
owner/renter.
d. Up to 50 chickens, rabbits or combination thereof may be kept on lots/parcels greater than 3 acres, provided all
enclosures and coops are set back a minimum of 50 feet from all property lines and from any residences other than the
owner/renter.
e. All chickens or rabbits shall be kept in a predator resistant enclosure during daytime hours and shall be enclosed in
a predator resistant, covered coop or enclosure during nighttime hours.
f. Animal care and waste management practices shall meet all applicable State and health district standards.
g. Chickens or rabbits shall be kept on the same lot/parcel as the landowner/renter or on an adjacent lot or parcel to
owner/renter.
(13) The keeping of bees, livestock, farm animals and domestic fowl (turkeys, ducks and geese), are permitted, subject
to the following standards:
a.

The lot or parcel shall contain a minimum of 3 acres.

b. Animals shall be limited to 2 animal units for the first 3 acres of fenced, pastureland, forestland or enclosure
associated with the agricultural use and 1 additional animal unit per acre thereafter. Total animal units shall not exceed 20
animal units no matter the acreage. (See animal unit chart in chapter 8 of this title.)
c.

Beekeeping operations shall be registered with the State Department of Agriculture.

d. Confined feeding areas, cages, pastureland or enclosures shall be constructed and maintained to keep the animals
contained. Feeding areas, cages, pastureland or enclosures may be placed up to the property line but shall not be closer
than 40 feet from any residence other than the owner or renter. Hives shall be a minimum of 25 feet from all property lines
and any residences other than the owner or renter.
e.

Animals shall be kept on the same lot/parcel as the landowner/renter or an adjacent lot/parcel to the owner/renter.

f. Animal care and waste management shall meet all applicable State and health district regulations. Waste shall not
be stockpiled or composted within 50 feet of any property line or any residence other than the owner or renter.
g. Keeping of swine, unneutered male goats, guinea fowl, peafowl, ostrich, emu, buffalo, yak, and beefalo is prohibited.
Exception: 1 potbellied pig is permitted.

(14)

Subject to standards contained in section12-493 of this title.

(15)

Subject to standards contained in section12-494 of this title.

( 16)

Subject to section 12-495 of this title.

(17)

In the Suburban Zoning District, a minimum of 5 acres is required for agricultural direct marketing activities.

(18) Shall meet all applicable local, State, and Federal regulations. At least 2 acres of primary ingredient used in
processing shall be grown on site.

(19)

A minimum of 5 acres is required in the Suburban District. Use shall be contained within building not exceeding

10,000 square feet of floor area.
(20) At least 0.5 acre of primary beverage ingredient used in distilling or brewing shall be grown on site. Winery, brewery
or distillery shall be clearly subordinate to agricultural operation. All structures associated with the beverage operation shall
be a minimum of 75 feet from property lines. Sales are limited to fermented or distilled beverages produced on site and
limited food sales. Sales of bottle openers, glasses or other such promotional items identifying the site are permitted. Hours
of operation and maximum occupancy may be limited by the conditional use permit.
(21) Batch plant operations shall be located outside of city impact areas. The emissions control system(s) on such batch
plants shall be of "Best Available Control Technology" (BACT) as generally accepted under relevant industry standards,
within 5 years prior to application.
(22)

A batch plant is conditionally permitted only in association with an active gravel pit.

(23) An open pit, also known as a sand box, is an area where material (usually soil, gravel or sand) has been dug for use
at another location. Open pits shall be in conjunction with and close to major construction projects and shall be limited in
lifetime and scope by conditions established by the commission.
(Ord. 577, 5-23-2018)

